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Definitions and Interpretation

In these terms and conditions:

"Agreement" means the Specific Terms and General Terms of the

Boatlifter and Hardstand Agreement.

“Boatlifter” means the machinery and associated equipment used

for the transportation of vessels to and from the water and around

the Hardstand.

“Company” means The Auckland Maritime Foundation, a registered

charity, trading as Half Moon Bay Marina.

“Customer” means the Owner or the Owner's Representative (as is

applicable) identified on the front page of this Agreement.

“Hardstand” means the sealed area situated at the Marina and

utilised for the storage, general manoeuvring, washing, cleaning,

spray painting and other repairs and maintenance work of vessels.

“Marina” means Half Moon Bay Marina, Half Moon Bay, Auckland

including land and waterspace.

“Marina Rules” means the Hardstand Rules & Regulations and

Marina Rules established by the Company from time to time in

relation to the Marina and includes any amendment to those rules.

“Vessel” means the vessel identified on the front page of the

Agreement.

The definitions in the Specific Terms have a corresponding meaning

in these General Terms.

Owner’s Representative. If the signatory to this Agreement

executes this Agreement as Owner’s Representative, or for or on

behalf of the owner of the vessel, then the signatory to this

Agreement warrants to the Company that all work carried out by

the Company under this Agreement has been carried out with the

full knowledge and consent of the Owner of the vessel, and the
signatory further indemnifies the Company from and against all and
any claims against the Company in addition to the provisions
contained in this Agreement. The Owner irrevocably authorises the

Owner's Representative to do all things on behalf of the Owner and

for the Company to contact, liaise with and deal with the Owner's

Representative.

Payment Matters. The Company reserves the right to review the

Fees for the Services at any time. The Company will provide

Customers with at least 30 days’ prior written notice of any change

to Fees, except where an earlier change is required due to increases

in third-party costs or other factors beyond the Company’s control,
in which case the Company will provide notice as soon as reasonably
practicable.

a) Payment for the vessel on the Hardstand is due a stated on the
relevant invoice issued by the Company, and in any event,
before the Vessel is removed from the Hardstand.

b) Payment from a Customer operating on an account approved by
the Company is due one (1) month from the invoice date.

c) Paymentfrom a Customer whois a Licence Holder of the Marina
is due seven (7) seven days from the invoice date.

Overdue Accounts. Interest is payable on any amount outstanding

and shall be chargeable at the rate of 2.5% per month. All costs

associated with the collection of any outstanding debt will be on-
charged to the Customer.

Customer Obligations. The Customer shall:

a) ensure Vessel is safe to lift;

b) remove or secure loose items;

c) disconnect or make safe fuel, gas, and electrical systems;

d) comply with all site rules, health and safety requirements and
any other reasonable direction of the Provider.

Lien. The Company has general and particular lien over the Vessel

(including any tackle, goods, gear, machinery or other known

property on it) as security for payment of all monies owing to the

Company for any Services. The Company may seize and retain

possession of the Vessel until the Customer has paid all outstanding

monies. Notice of seizure will be given to the Customer’s email
address or street address stated on the front page of this
Agreement, or to the Customer’s last known address. If the monies
remain unpaid for 21 days after that notice, the Company may
without further notice sell the Vessel (including any tackle, goods,
gear, machinery or other known property on it) by auction or
otherwise, in a commercially reasonable manner. The proceeds of
sale will be applied firstly towards the expenses of seizure and/or
sale, and secondly towards payment of the monies due to the
Company. If the proceeds of sale are insufficient to satisfy the
outstanding monies, the shortfall will remain a debt due and owing
by the Customer to the Company.
Any credit balance will be paid to the Customer. The Customer
indemnifies and saves harmless the Company from all claims, suits
and demands made by any person in respect of the Vessel or any
chattels seized and sold under this Agreement. Nothing in this
clause limits or restricts any rights or remedies that the Customer
may have under the Consumer Guarantees Act.
PPSR. The Customer grants the Company a security interest (as
defined in the Personal Property Securities Act (PPSA) in the Vessel
(including any tackle, goods, gear, machinery or other known
property on it) in favour of the Company to secure payment of all
amounts and performance of all obligations under this Agreement.
The Customer shall do all things and provide all information
necessary to enable the Company to perfect and maintain the
perfection of its security interest, including by registration of a
financing statement on the Personal Property Securities Register. To
the extent permitted by law, the Customer waives its right to
receive:
a) acopy of any verification statement; and
b) any notice under sections 114(1)(a), 116, 120(2), 121, 125,
129, 131 and 132 of the PPSA.
If the Customer is in default of its payment obligations, the
Company may exercise its rights as a secured party under the
Personal Property Securities Act 1999 (PPSA), including taking
possession of and disposing of the Vessel.
The proceeds of any sale will be applied in accordance with the
PPSA, including towards:
a) the costs of seizure and sale;
b) the amounts owing to the Company; and
c) any surplus in accordance with the Customer’s entitlement
under the PPSA.
Disposal of abandoned or unseaworthy Vessel. If the Customer
abandons the Vessel or if the Company reasonably considers the
Vessel in a severe state of disrepair, sinking, emitting hazardous
substances or otherwise poses a risk to the Marina, the
environment or other Marina users, the Company may take
possession of the Vessel (including any tackle, goods, gear,
machinery or other known property on it) and may and dispose of
it by auction or otherwise, in a commercially reasonable manner.
The proceeds of sale will be applied firstly towards the expenses of
seizure and/or sale, and secondly towards payment of the monies
due to the Company. If the proceeds of sale are insufficient to
satisfy the outstanding monies, the shortfall will remain a debt due
and owing by the Customer to the Company. If the Company has
made reasonable effort to sell the Vessel but it remains unsold, or
(in the Company's reasonable opinion) the Vessel is in such poor
condition that it needs to be disposed of the Customer authorises
the Company to dispose of the Vessel in any way it sees fit. The
Customer will be responsible for all costs involved in securing,
pumping out, hauling out, removing or disposing the Vessel as a
debt due and owing to the Company.
The Customer acknowledges:



9)

10)

11)

12)

13)

14)

15)

16)

a) the Company’s rights under this clause 8 are in addition to,
and not in substitution for, its rights under clauses 6 and 7 and
under the PPSA; and

b) to the extent permitted by law, the Company is not required
to give any notice to the Customer before disposal except as
required by the PPSA.

Delivery Up. The Company may deliver the Vessel from the
Hardstand to the Customer, any person producing this Agreement,
any person with the Customer’s written authority, or any person
offering satisfactory evidence of ownership or right to possession of
the Vessel.
Insurance. The Customer must keep the Vessel fully insured at all
times while at the Marina and while Services are being provided.
The insurance must be maintained by a reputable insurer and cover
against loss or damage to the Vessell by fire, storm, tempest,
typhoon, Act of God, explosion and public liability insurance for all
usual maritime risks, and any other risks the Company might require
you to insure against. The Customer must, upon request, provide
evidence of such insurance to the Company.

Liability. The Company's total aggregate liability for all claims made

by the Customer under or in relation to this Agreement, whether in

contract, tort (including negligence) or otherwise shall not exceed

the Fees paid by the Customer for the Services in the previous 12

months. The Company shall not be liable for any indirect loss,

consequential loss, loss of profit, loss of revenue, loss of use, loss of
contract or loss of goodwill.

Termination. The Company may terminate this Agreement if the

Customer (or anybody the Customer invites or allows into the

Marina) breaches or fails to observe or perform any of these terms

or fails to comply with any of the Marina Rules. On termination, the

Customer must promptly remove the Vessel (including all goods and

effects) from the Marina. In default, the Company may seize and/or

remove the vessel and arrange for it to be stored, in which case the

Customer will be liable for all storage, insurance and incidental costs

the Company may incur.

Indemnity. To the extent permitted at law, the Customer agrees to

indemnify and keep the Company indemnified against all claims,

debts, or other liabilities arising out of any breach of this

Agreement, or of any act or omission of the Customer or the

Customer’s agents or tradespeople or employees or invitees or

licenses. Without limiting the above, the Customer indemnifies the

Company against any loss of or damage to the Marina, any vessel in

the Marina, or any other property, to the extent caused by the acts

or omissions of the Customer or the Customer’s agents, contractors,
employees, invitees or licensees.

Consumer Guarantees Act and Business Purposes. If the Customer

is acquiring the Services for the purposes of a business, the parties

agree that the Consumer Guarantees Act 1993 does not apply to the

Services, to the extent permitted by law.

Privacy Act Disclosure and Consent. The Customer hereby

authorises the Company to:

a) Use, and to disclose to any other agency or person, any personal
information the Company has obtained from the Customer, for
any purposes connected with any aspect of the Marina’s
business.

b) To receive from any other agency or person any personal
information about the Customer and to use and disclose that
information for any purpose connected with any aspect of the
Company’s business.

c) The purpose referred to in (b) hereof include (but are not
limited to) sending the Customer the Company’s newsletters or
marketing material, material marketing the Company’s tenants’
goods or services.

d) The Customer agrees to the Company reserving the right to
circulate the name of the Customer who becomes a bad debtor
to other Marina Operator Association members.

e) The Customer has the right during the Company’s normal
business hours to request access to any material held by the
Company concerning the Customer to enable the Customer to
correct such material which may be factually incorrect.

Force Majeure. Neither party will be liable for any delay or failure

to perform any of its obligations (excluding any payment obligation)

that is caused or contributed to by any event beyond its reasonable
control (including but not limited to an act of nature, environmental
occurrence, fire, discontinuity in power supply, pandemic, epidemic,

court order, riot, war, strike or labour disturbance) provided that

party:

a) could not have avoided or overcome the event by exercising a
standard of reasonable care at a reasonable cost;

b) notifies the other party in writing of the event on becoming
aware of it; and

c) uses its best endeavours to mitigate the effects of the event and
to perform its obligations not affected by the event.

17) General.

a) No Assignment: The Customer shall not directly or indirectly
transfer, assign or otherwise dispose of any right or obligation
under this Agreement without the Company's prior written
consent. A change in the Customer's effective ownership or
control is deemed to be an assignment for the purpose of this
clause.

b) Partial Invalidity: If any provision of this Agreement is or
becomes invalid or unenforceable, that provision will be
deemed deleted from this Agreement and such invalidity or
unenforceability will not affect the other provisions of this
Agreement, all of which will remain in full force and effect to the
extent permitted by law, subject to any modifications made
necessary by the deletion of the invalid or unenforceable
provisions.

c) No Waiver: No failure or delay by a party in insisting on the strict
performance of this agreement or to exercise any right under
this Agreement will operate as a waiver of those matters. A
waiver will not be effective unless it is in writing. A waiver of
any breach will not be a waiver of any other breach.

d) Counterparts: This Agreement may be executed in counterparts
(which may include electronic signatures) which, read together,
will constitute one Agreement.

e) Governing law: This Agreement is governed by New Zealand
laws, and the parties submit to the non-exclusive jurisdiction of
the New Zealand courts.



